
 

 

IN THE SUPREME COURT OF BRITISH COLUMBIA 

Citation: Greater Vancouver Water District v. 
Bilfinger Berger AG, 

 2015 BCSC 532 

Date: 20150409 
Docket: S083856 

Registry: Vancouver 

Between: 

The Greater Vancouver Water District 

Plaintiff 

And: 

Bilfinger Berger AG, Bilfinger Berger (Canada) Inc., 
Fru-Con Construction Corporation 

Bilfinger Berger/Fru-Con, a joint venture,  

Travelers Guarantee Company of Canada, 
 La Compagnie Travelers Garantie Du Canada,  

Chubb Insurance Company of Canada and in French  
Chubb Du Canada Compagnie D’Assurance, and 

Zurich Insurance Company Zurich Compagnie D’Assurances 

Defendants 

And: 

Bilfinger Berger (Canada) Inc., Bilfinger Berger AG, Fru-Con Construction 
Corporation, and Bilfinger Berger/Fru-Con, a joint venture 

Plaintiffs by Counterclaim 

And: 

Greater Vancouver Water District, Greater Vancouver Regional District, 
Greater Vancouver Sewerage and Drainage District, Hatch Mott MacDonald 

Ltd., and The Corporation of the District of North Vancouver 

Defendants by Counterclaim 

Before: The Honourable Madam Justice S. Griffin 
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Nature of Application 

[1] The applicants, the Metro Vancouver parties (“Metro Vancouver”) and Hatch 

Mott MacDonald Ltd. (“HMM”), seek production of documents from the Bilfinger 

Berger parties (“Bilfinger”) over which Bilfinger claims solicitor-client privilege and 

litigation privilege.  These are documents which were created by or were in the 

hands of members of a public relations firm.  The public relations firm was advising 

Bilfinger and was in communication with Bilfinger’s solicitor during the course of the 

construction project that is the subject of the present litigation. 

Background 

[2] The background to this litigation was summarized in Bilfinger Berger 

(Canada) Inc. v. Greater Vancouver Water District, 2013 BCSC 1892 at paras. 7-9: 

[7] This litigation arises out of a construction contract between Bilfinger and 
Metro Vancouver for a contract price in excess of $100 million.  The contract 
related to the construction by Bilfinger of, amongst other things, two 
underground tunnels, one for treated water and one for raw water, and two 
vertical shafts.  This was known as the Seymour-Capilano Twin Tunnels 
Project. 

[8] After Bilfinger began work tunneling, it says it encountered unexpected 
and dangerous failures of the rock.  The parties took various positions with 
each other regarding responsibility for unsafe conditions, disclosure of 
conditions, and design.  Disputes between the parties culminated in Bilfinger 
stopping work and, ultimately, Metro Vancouver terminating the contract.  
Metro Vancouver then entered into contracts with new parties to complete the 
work.  Metro Vancouver asserted a right to take over Bilfinger’s tunnel boring 
equipment that was on site and to use it to complete the work. 

[9] Tunnel planning and design appears to reach as far back as 2002.  
Bilfinger and Metro Vancouver entered into the contract in 2004.  Bilfinger’s 
tunneling work began in 2006.  The work stoppage by Bilfinger occurred in 
early 2008.  Metro Vancouver’s notice of termination of the contract occurred 
in May 2008.  This litigation ensued, and the continued construction work on 
the twin tunnels has been ongoing since.  The many facts that may be at 
issue in this proceeding thus cover a time period from 2002 to the present. 

[3] Additional background was summarized in another judgment in this 

proceeding, Bilfinger Berger (Canada) Inc. v. Greater Vancouver Water District, 

2014 BCSC 1560 at paras. 11-14 (“Reasons on Abuse of Process Application”), as 

follows: 
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[11] Hatch Mott MacDonald Ltd. (“HMM”) is an engineering consultant 
contracted by Metro Vancouver for the Project.  HMM was responsible for the 
project design as well as engineering services during construction. 

[12] After Metro Vancouver terminated Bilfinger’s contract, GVWD sued 
Bilfinger for breach of contract in the first of the proceedings herein, Action 
No. S-083846 (the “Metro Action”).  It did not sue HMM.  HMM has continued 
to provide engineering services for Metro Vancouver in respect of the 
completion of the project. 

[13] Bilfinger started its own action against Metro Vancouver, the second of 
the proceedings herein, Action No. S-084599 (the “Bilfinger Action”).  Bilfinger 
sued both Metro Vancouver and HMM. 

[14] Bilfinger alleges in the Bilfinger Action that Metro Vancouver breached 
the construction contract by failing to pay amounts owed to Bilfinger and by 
wrongfully terminating the contract after having failed to provide a safe, viable 
design.  It also alleges that Metro Vancouver and HMM were negligent and 
made actionable misrepresentations in the design, specification, tender, and 
during construction of the Project.   

[4] The two actions mentioned above have since been consolidated into this 

proceeding. 

[5] Early on in the litigation the parties worked together to develop a document 

production protocol.  The parties also reached agreement as to the start date for 

when litigation was contemplated for purposes of asserting litigation privilege.  The 

parties agree that the earliest date that litigation was in contemplation was March 28, 

2008 (“Litigation Contemplation Date”), as reflected in a consent order dated April 

10, 2012. 

[6] Some of the documents sought on this application were created before and 

some were created after the Litigation Contemplation Date.  

[7] Originally, the present applications were brought against the public relations 

firm, National Public Relations Inc. (“NPR”) but it has since produced all of the 

documents to Bilfinger. 

[8] In earlier lists of documents, Bilfinger did produce some of the documents and 

did not claim privilege over them.  It now says that production was “inadvertent”.  

HMM argues that this amounts to waiver of any privilege over the documents. 
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[9] Bilfinger’s solicitor has sworn an affidavit explaining the basis for the assertion 

of privilege.  Metro Vancouver argues that providing this evidence amounts to waiver 

of privilege over the documents. 

Issues 

[10] The first issue is whether solicitor-client privilege applies to the documents 

that were in the possession of NPR, assuming that litigation privilege does not apply. 

[11] The second issue is whether litigation privilege applies to the subset of the 

same documents which were created after the Litigation Contemplation Date. 

[12] The third issue has to do with whether any privilege, if it existed, was waived. 

Relevance for Discovery Purposes 

[13] Leaving aside the question of privilege for a moment, there can be little doubt 

on this application that the documents are relevant for purposes of discovery in this 

proceeding. 

[14] This proceeding was commenced prior to the new Supreme Court Civil Rules, 

B.C. Reg. 168/2009 [Rules], coming into force on July 1, 2010. Pursuant to R. 1-

2(3), by agreement of the parties and by consent order made January 4, 2010, the 

new Rules do not apply to the pretrial discovery process, which remains governed 

by the predecessor Supreme Court Rules, B.C. Reg. 221/90 [Former Rules]. 

[15] Rule 26(1) of the Former Rules provides that a party may demand a list of 

documents which are or have been in its possession or control relating to any matter 

in question in the action, and the party receiving that demand must list those 

documents. 

[16] Here the documents in question relate to matters in question in the action, 

namely, the tunnelling project at issue.  

[17] The parties to this proceeding challenge either other’s motives and the 

positioning each was taking with the other as the project progressed.  Bi lfinger is 
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advancing the position that the rock conditions in the tunnels were different than 

expected and that the design was inadequate and that Metro Vancouver and HMM 

did not respond properly to requests to improve the design; Metro Vancouver and 

HMM are advancing positions that the design was adequate and Bilfinger had other 

issues it was dealing with which were causing it delays and unanticipated costs so 

that it was losing money on the project and looking for a way out. 

[18] The project was a large public project and the parties presumably knew there 

could be some publicity and political pressure in relation to their disputes.  To the 

extent that any of them were strategizing with public relations people, this could be 

fodder to assist in challenging the reality of the positions each was taking with the 

other; it could also provide insight as to what was really going on internally at the 

time when the parties were positioning with each other.  The public relations 

documents are therefore relevant for discovery purposes.  

Solicitor-Client Privilege 

[19] In an earlier decision in this proceeding, Bilfinger Berger (Canada) Inc. v. 

Greater Vancouver Water District, 2013 BCSC 1893, concerning another application 

for production of documents.  I set out the test and scope of solicitor-client privilege 

at paras. 16 and 21-24: 

[16] The parties agree on the three-part test for solicitor-client privilege set 
out by the Supreme Court of Canada in Solosky v. The Queen, [1980] 1 
S.C.R. 821  at 837. In order for a communication to fall under solicitor-client 
privilege it must be:  

(i) a communication between solicitor and client; (ii) which entails the 
seeking or giving of legal advice; and (iii) which is intended to be 
confidential by the parties. 

… 

[21] The judgment of Voith J. in Camp Development Corp. v. South Coast 
Greater Vancouver Transportation Authority, 2011 BCSC 88 ["Camp"], 
summarizes the applicable legal principles at paras. 9-12. The protection of 
solicitor-client communications is meant to encourage a client's frank 
disclosure and discussion with its solicitor. Suggesting that the privilege does 
not apply to the "facts" told by the client to the lawyer would undermine the 
policy reasons that underlie the protection. 
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[22] As explained in Camp at paras. 40-42, solicitor-client privilege goes 
beyond the narrow scope of the actual requesting or giving of legal advice. It 
includes the chain or continuum of communications related to that advice. 
This includes the information furnished by the client related to seeking that 
advice, including that information which Metro Vancouver might describe as 
purely factual. 

[23] The authorities often deal with the information furnished by the client to 
the lawyer as part of seeking legal advice. If solicitor-client communications 
are on a continuum, one might consider that aspect of the communications to 
be at the one end, the start of the solicitor-client relationship, although this 
furnishing of information can continue mid-relationship. 

[24] However, the same logic applies to communications relating to the other 
end of the continuum, that is, relating to the implications of the legal advice 
once it is received by the client. For example, internal memoranda of the 
client, which relate to the legal advice received and discuss its implications, 
are equally privileged for all the same policy reasons: see Camp at para. 46 
citing No. 1 Collision Repair & Painting (1982) Ltd. v. Insurance Corporation 
of British Columbia (1996), 18 B.C.L.R. (3d) 150. 

[20] The distinction between solicitor client privilege and litigation privilege was set 

out in the Reasons on the Abuse of Process Ruling at para. 64 as follows:  

As explained by the Supreme Court of Canada in Blank v. Canada 2006 SCC 
39 [Blank] at para. 7, solicitor-client privilege and litigation privilege are 
“distinct conceptual animals and not two branches of the same tree”.  The 
former is permanent while the latter is temporary.  The policy rationale for 
each privilege is distinct as are the legal consequences:  at para. 33.  As held 
at paras. 27-28: 

Litigation privilege, on the other hand, is not directed at, still less, 
restricted to, communications between solicitor and client. It 
contemplates, as well, communications between a solicitor and third 
parties or, in the case of an unrepresented litigant, between the 
litigant and third parties. Its object is to ensure the efficacy of the 
adversarial process and not to promote the solicitor-client relationship. 
And to achieve this purpose, parties to litigation, represented or not, 
must be left to prepare their contending positions in private, without 
adversarial interference and without fear of premature disclosure. 

R. J. Sharpe (now Sharpe J.A.) has explained particularly well the 
differences between litigation privilege and solicitor-client privilege: 

It is crucially important to distinguish litigation privilege from 
solicitor-client privilege. There are, I suggest, at least three 
important differences between the two. First, solicitor-client 
privilege applies only to confidential communications between 
the client and his solicitor. Litigation privilege, on the other 
hand, applies to communications of a non-confidential nature 
between the solicitor and third parties and even includes 
material of a non-communicative nature. Secondly, solicitor-
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client privilege exists any time a client seeks legal advice from 
his solicitor whether or not litigation is involved. Litigation 
privilege, on the other hand, applies only in the context of 
litigation itself. Thirdly, and most important, the rationale for 
solicitor-client privilege is very different from that which 
underlies litigation privilege. This difference merits close 
attention. The interest which underlies the protection accorded 
communications between a client and a solicitor from 
disclosure is the interest of all citizens to have full and ready 
access to legal advice. If an individual cannot confide in a 
solicitor knowing that what is said will not be revealed, it will be 
difficult, if not impossible, for that individual to obtain proper 
candid legal advice. 

Litigation privilege, on the other hand, is geared directly to the 
process of litigation. Its purpose is not explained adequately by 
the protection afforded lawyer-client communications deemed 
necessary to allow clients to obtain legal advice, the interest 
protected by solicitor-client privilege. Its purpose is more 
particularly related to the needs of the adversarial trial 
process. Litigation privilege is based upon the need for a 
protected area to facilitate investigation and preparation of a 
case for trial by the adversarial advocate. In other words, 
litigation privilege aims to facilitate a process (namely, the 
adversary process), while solicitor-client privilege aims to 
protect a relationship (namely, the confidential relationship 
between a lawyer and a client). 

(“Claiming Privilege in the Discovery Process”, in Special 
Lectures of the Law Society of Upper Canada (1984), 163, at 
pp. 164-65) 

[Emphasis in original.] 

[21] Because of the important differences between solicitor-client privilege and 

litigation privilege, the treatment of third party communications also differs as 

between these two privileges.  

[22] I will therefore first consider whether communications by or with NPR in the 

time period prior to the Litigation Contemplation Date of March 28, 2008 are subject 

to solicitor-client privilege, before moving on to consider whether litigation privilege 

applies after that date.   

[23] Bilfinger’s solicitor, Mr. O’Connor, provided affidavit evidence regarding the 

role of NPR.  In Bilfinger’s solicitor’s evidence he states: 
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a) the solicitor was advising Bilfinger of its contractual rights and obligations 

with respect to the construction contract now at issue between the parties 

and thought it would be helpful to involve NPR, a communications firm, to 

assist him in developing a strategy to address the client’s issues; 

b) accordingly Bilfinger retained NPR in three different time periods, 2005, 

2007 and 2008; and   

c) NPR worked with Bilfinger’s solicitor, including providing information and 

analysis to him, in order to assist him in providing legal advice to Bilfinger.  

Some of the information provided by NPR was from Bilfinger, and some of 

it was collected by NPR. 

[24] As for the three elements necessary to establish solicitor-client privilege, the 

evidence does not directly state that NPR intended the communications in respect of 

the 2005 retainer to be confidential.  While that might be inferred from the context of 

its role and client loyalty, it is not stated directly and evidence should have been 

provided if this was the case.  Apparently in February 2007 and March 2008, 

Bilfinger’s retainers of NPR did include a term as to keeping the information 

confidential.  

[25] Leaving aside the confidentiality component, the communications from and to 

NPR were not between solicitor and client directly.  The issue then is to what extent 

does solicitor-client privilege, excluding litigation privilege, extend to communications 

with third parties.  

[26] The judgment of Doherty J.A. of the Ontario Court of Appeal in General 

Accident Insurance Co. v. Chrusz (1999), 45 O.R. (3d) 321 at 351-359 (C.A.) 

[Chrusz], thoroughly analyzed when communications with third parties, not the 

solicitor and not the client, will be covered by solicitor-client privilege, excluding 

litigation privilege.  This judgment in regard to solicitor-client privilege and third party 

communications has been followed in BC including in College of Physicians of B.C. 

v. British Columbia (Information and Privacy Commissioner), 2002 BCCA 665 
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[College of Physicians], Bank of Montreal v. Tortora, 2010 BCSC 1430 at para. 15 

and in Camp Development Corporation v. South Coast Greater Vancouver 

Transportation Authority, 2011 BCSC 88 at paras. 60-64 [Camp].  

[27] In short, there are three principles which can be distilled from these 

authorities:  

a) Communications with a third party are not protected by solicitor-client 

privilege merely because they assist the solicitor in formulating legal 

advice to the client. 

b) Where the third party serves as a line of communication between the 

solicitor and client the communications will be protected by solicitor-client 

privilege; that is, either: 

i. where the third party is simply carrying the information between the 

solicitor and client, or acting as “agent of transmission”, or 

ii. where the third party’s expertise is required to interpret the information 

provided by the client so that the solicitor can understand it;  

c) There are other situations where the function of the third party is “essential 

to” or “integral to” the solicitor-client relationship, such that privilege 

attaches to the communications with the third party.  For example: 

i. if the third party is authorized by the client to seek legal advice from the 

solicitor on behalf of the client, standing in the shoes of the client, then 

the third party’s function is essential to the solicitor-client relationship 

and the communications will be privileged; but 

ii. if the third party is simply authorized to gather information from outside 

sources and pass it to the solicitor so that the solicitor might advise the 

client, then the third party’s function is not essential but is merely 

incidental to the giving of legal advice, and will not be protected from 

privilege. Arguably this is just an example of category (a) above. 
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[28] Here Bilfinger’s solicitor asserts in his affidavit evidence that:  

NPR fulfilled my requests for information and analysis, in order to assist me in 
giving legal advice to Bilfinger. 

From time to time between 2005 and 2008, NPR reviewed, summarized, and 
explained to me and Bilfinger information provided by Bilfinger or collected by 
NPR relating to issues on which my legal advice was sought in order to assist 
me to provide legal advice to Bilfinger. 

From time to time, NPR channelled communications between Bilfinger and 
[the solicitor]. 

I considered that NPR and I were working together to advance Bilfigner’s 
legal interests. NPR provided advice and analysis for matters in which I 
lacked expertise, and on which Bilfinger lacked local knowledge. 

[29] As noted in Chrusz, the true function of the third party is to be determined 

from all of the circumstances and is not determined on the basis of the client or 

lawyer’s description: at 358-359.  

[30] With due respect to the solicitor’s evidence set out above, statements which 

are mere conclusions about NPR’s role do not seem supported by the rest of the 

affidavit evidence which provides more details about the documents in question.  For 

example, the suggestion that “from time to time, NPR channelled communications” 

or that it explained to the solicitor information provided by Bilfinger, does not match 

the rest of the description of NPR’s role or the description of the documents in 

question.   

[31] NPR was a public relations firm, not an engineering firm.  It was not a 

translator of German language documents into English language documents. It is 

hard to accept at face value that NPR’s services were necessary to “channel” or 

“explain” Bilfinger information to the lawyers, to enable the lawyers and Bilfinger to 

understand and communicate with each other. 

[32] The affidavit evidence indicates that the documents of NPR over which 

Bilfinger claims privilege fall into the following categories: 

a)  Letters and memoranda prepared by NPR at the solicitor’s request to 

assist the solicitor in providing legal advice to Bilfinger.   
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b) Draft correspondence prepared by the solicitor and provided to NPR to 

obtain its input and advice on whether it should be sent. 

c) Documents provided to or assembled by NPR at the solicitor’s request to 

assist the solicitor in providing legal advice to Bilfinger.  This includes 

documents provided by Bilfinger to NPR, such as project correspondence 

and documents gathered by NPR itself, such as press clippings.  It also 

includes NPR’s file labels.  

[33] All of the above categories of documents at best relate to NPR providing 

services to assist the solicitor in providing legal advice to Bilfinger.  But merely 

assisting the lawyer in the lawyer’s efforts to provide legal advice does not fall under 

the umbrella of the protection of solicitor-client privilege, see for example Liquor 

Control Board of Ontario v. Lifford Wine Agencies Ltd., (2004), 76 O.R. (3d) 401 

(C.A.) at paras. 70-71.  

[34] Bilfinger relies on the case of Camp and argues that NPR’s role was akin to 

the circumstance in that case involving communications between the lawyer and a 

third party, Mr. Pavlakovic. 

[35] In Camp, the third party over whose communications solicitor-client privilege 

was found to apply was someone to whom the defendant Authority had outsourced 

the role of assisting it with property acquisitions.  Mr. Pavlakovic and the solicitor 

worked “hand-in-hand” on an “ongoing basis”: at para. 63.  This relationship was 

described as a “practical reality in major commercial projects where teams of 

individuals with focused expertise are assembled”: at para. 64. Other third parties, 

such as an appraiser and a consultant retained to provide expert assistance, had a 

more limited role and the legal communications to them were not covered by 

solicitor-client privilege: at paras. 66, 70.  

[36] The onus of proof is on the party asserting litigation privilege on a balance of 

probabilities:  Hamalainen (Committee of) v. Sippola (1992), 62 B.C.L.R. (2d) 254 at 

para. 19 (C.A.) [Hamalainen]. 
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[37] Bilfinger therefore has the onus of establishing privilege.  The descriptions of 

the documents at issue and NPR’s role in this case do not persuade me that NPR’s 

role can be described as akin to that of Mr. Pavlakovic in Camp.  Providing strategic 

public relations advice was not functionally essential or integral to the solicitor-client 

relationship.  NPR was also not standing in the shoes of the client or acting as a 

mere conduit of solicitor-client information. 

[38] NPR’s role certainly appears to have been no higher than that of the experts 

in the College of Physicians case.  In that case the experts were retained to act on 

the instructions of the lawyer to help the lawyer understand the medical basis for a 

complainant’s complaint against a physician.  In finding that solicitor-client privilege 

did not apply to the communications with these experts, Levine J.A. of the BC Court 

of Appeal held at paras. 50-51:  

[50] In summary, third party communications are protected by legal advice 
privilege only where the third party is performing a function, on the client's 
behalf, which is integral to the relationship between the solicitor and the 
client. I find this analysis persuasive. 

[51] Applying this analysis to the communications between the College's 
lawyer and the experts from whom opinions were obtained in this case, I 
conclude that the experts did not perform a function on behalf of the client 
which was integral to the relationship between the College and its lawyer. 
The experts were not authorized by the College to direct the lawyer to act or 
to seek legal advice from her. The experts were retained to act on the 
instructions of the lawyer to provide information and opinions concerning the 
medical basis for the Applicant's complaint. While the experts' opinions were 
relevant, and even essential, to the legal problem confronting the College, the 
experts never stood in the place of the College for the purpose of obtaining 
legal advice. Their services were incidental to the seeking and obtaining of 
legal advice. 

[Emphasis added.] 

[39] I find that Bilfinger has not shown that NPR’s role was anything but incidental 

to the seeking and obtaining of legal advice. 

[40] I therefore conclude that the documents produced by NPR which pre-date the 

Litigation Contemplation Date are not protected by solicitor-client privilege.  
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Litigation Privilege 

[41] I will now consider whether litigation privilege applies. 

[42] The BC Court of Appeal in Raj v. Khosravi, 2015 BCCA 49 [Raj] reviewed the 

law in relation to litigation privilege and the application of the appropriate test as set 

out in Hamalainen. At paras. 8-9 the Court in Raj noted: 

[8] In determining whether litigation privilege applies to a particular document, 
Mr. Justice Wood, writing for the Court in Hamalainen, set out the following 
two-part test at para. 18: 

1. Was litigation in reasonable prospect at the time it was produced, 
and 

2. If so, what was the dominant purpose for its production? 

[9] Each aspect of the two-part test involves a factual determination. The 
onus is on the party claiming privilege to establish on a balance of 
probabilities that both parts of the test are met in connection with each 
document that is subject to the claim (Hamalainen at para. 19). 

[43] The evidence of Bilfinger’s solicitor is that in March 2008, when he considered 

that there was a strong probability of litigation and on his advice; Bilfinger retained 

NPR to provide the solicitor with information and advice to assist him in providing 

legal advice to Bilfinger.  The retainer letter was dated March 10, 2008. 

[44] This was more than two weeks before the Litigation Contemplation Date.   

[45] The parties in their submissions were awkwardly silent on what I am to make 

of the possibility that Mr. O’Connor’s evidence contradicts the Litigation 

Contemplation Date.  However, Bilfinger in its submissions did not assert that 

litigation privilege applies prior to the Litigation Contemplation Date.   

[46] No doubt the parties had their respective reasons for agreeing on the 

Litigation Contemplation Date, some of which were practical and some of which may 

have been strategic (if for example, they were contemplating litigation earlier but did 

not want the other parties to know it).  Whatever the case, by doing so presumably it 

was understood that the parties consciously waived any claim to litigation privilege 

before the agreed upon Litigation Contemplation Date.   
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[47] I conclude that litigation privilege does not apply to any of the documents that 

pre-date the Litigation Contemplation Date. 

[48] The evidence provided by Bilfinger’s solicitor with respect to some of the NPR 

documents is that they were provided by NPR to the solicitor on or after the 

Litigation Contemplation Date, were prepared for counsel, and many of them are 

clearly marked to this effect, including one prepared for counsel on March 28, 2008 

which was marked “privileged and confidential”.  This seems to be the case with 

respect to those documents described at Mr. O’Connor’s affidavit para. 21(d), (e), (f), 

(g), (h) and (i), namely NPR documents identified by the last two numbers: 61; 67-

69; 72-74; 75-76; 77-78; 79-82, 70-71. 

[49] It may be that Mr. O’Connor assumed the other parties would concede from 

the nature of the description of those documents and their dates that litigation 

privilege applies to them, but he does not expressly state in his affidavit evidence 

that the dominant purpose for the production of the documents was contemplated 

litigation. 

[50] Litigation privilege might also apply to other documents described in Mr. 

O’Connor’s affidavit which were prepared at or after the Litigation Contemplation 

Date.  Unfortunately, again I found the evidence in Mr. O’Connor’s affidavit quite 

vague in this regard. 

[51] While Bilfinger has the onus of proving privilege, I am concerned that perhaps 

over the course of this litigation the parties have given each other leeway and not 

put each other to the task of proving litigation privilege over documents after the 

Litigation Contemplation Date.  Because of this, I will give Bilfinger the opportunity to 

provide further evidence should it maintain an assertion of litigation privilege over the 

NPR documents that were created after the Litigation Contemplation Date and 

should the other parties confirm that they maintain their request for production of 

those documents.  This is subject to my following conclusions regarding waiver.  
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Waiver 

[52] I will now address Metro Vancouver’s argument that Bilfinger waived privilege 

by virtue of filing an affidavit from its solicitor setting out some evidence on which to 

found the assertion of privilege.  I found this argument meritless.   

[53] There is no easy way for a party to protect the privilege it asserts when it is 

challenged by others.  Case law establishes that an affidavit from the solicitor 

explaining the basis of the privilege is of assistance to the court in deciding the 

issue: see for example Keefer Laundry Ltd. v. Pellerin Milnor Corp., 2006 BCSC 

1180 at paras. 88-90.  The affidavit here went no further than to provide evidence to 

support the assertion of privilege which was being challenged, and did not amount to 

waiver. 

[54] The stronger waiver argument is that advanced by HMM.  HMM argues that 

Bilfinger waived privilege by listing at least some of the NPR documents in the 

producible part of its list of documents.  Bilfinger asserts that this listing was 

inadvertent but provides no evidence as to how it could have been inadvertent, given 

that initially Bilfinger claimed privilege over the documents, then decided to list them 

as not privileged, and only later re-asserted privilege once again.  

[55] This document-listing history is most suggestive of Bilfinger’s lawyers having 

directed their minds to whether privilege could be asserted, concluding it could not 

over some of the NPR documents, and then later changing their minds. 

[56] Bilfinger argues that in all of its lists of documents it included qualifying 

language to ensure that any inadvertent disclosure of privileged documents did not 

amount to waiver.  Perhaps given the scale of document production in this case this 

qualifying language would assist if a document or two was produced that one did not 

realize contained privileged information.  But I am not persuaded simply having 

qualifying language on the lists of documents can be given weight in these 

circumstances where waiver is asserted.  
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[57] Bilfinger ought to have provided an explanation for its changing position 

regarding listing of the NPR documents but did not.  I conclude that Bilfinger’s listing 

of those NPR documents that it previously listed in a non-privileged category in any 

of its lists of documents was not inadvertent, and so any privilege that might have 

existed over those individual documents was implicitly or expressly waived.   

Other Observations 

[58] The analysis in these reasons for judgment may equally apply to any parties 

who used in-house public relations advisors during the course of the project.   

[59] Mr. O’Connor’s evidence stated that part of one of the documents prepared 

by NPR at Bilfinger’s request contains sensitive information about persons who are 

not parties to the proceeding, and which Bilfinger says is not relevant to the litigation.  

If this is one of the documents not protected by privilege based on the above 

reasons, then it should be produced in its entirety.  However, I will expect the parties 

to treat the information with whatever sensitivity it requires, including, if appropriate, 

redacting the information before submitting the document into evidence at trial. 

[60] Costs will be in the cause. 

The Honourable Madam Justice Susan A. Griffin 
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