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IN THE SUPREME COURT OF BRITISH COLUMBIA 

Oral Reasons for Judgment
Master Chamberlist

Pronounced in Chambers
June 16, 1995

BETWEEN:

LAURALYSE SANDLI

PETITIONER

AND:

ZOLTAN LAZLO SANDLI
a.k.a. ZOLY SANDLI

RESPONDENT

C.L. Bradshaw Appearing for the Petitioner
P.G. Kent-Snowsell Appearing for the Respondent

1 THE COURT: In this application the petitioner seeks two orders.

Firstly, under sub (1), that the respondent submit to a further

examination for discovery concerning the following issues:

(a) the questions concerning the sale of the
respondents motor-vehicle during the weekend
commencing Friday, May 26, 1995;

(b) the cost of a one carat diamond engagement
ring;

(c) the cost of a 1992 holiday;

(d) questions relating to the name of any person
or persons who provided cocaine to the
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respondent at no charge;

(e) the names of persons and the items purchased
under the categories, birthdays, Christmas and
gifts, in the property and financial
statement; and ((d) which is (f))

(f) all questions concerning domestic violence in
the relationship from 1986 onwards.

2 The second relief claimed was that a pre-trial discovery of

Zoltan Sandli Sr. be held on June 16, 1995 at 10 a.m.  The last

mentioned relief was consented to by the respondent on June 14,

1995.  I reserved on the other relief sought at the hearing of the

petitioner's motion on June 14, 1995.

3 This is a divorce action.  The petitioner commenced these

proceedings by way of her petition for divorce filed October 5,

1993.  The answer and counter-petition of the respondent was filed

October 20, 1993.  The answer and counter-petition of the

respondent was filed October 28, 1993.  The answer admits the

grounds upon which the petition is founded.  The counter-petition

seeks, inter alia, a judicial reapportionment of matrimonial

property pursuant to s. 51 of the Family Relations Act.  This would

appear to be on the grounds set out in s. 51(a), being duration of

the marriage.

4 The parties married February 8, 1992 and separated July 11,

1993.  The respondent husband is 40 years of age and the petitioner
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wife is 26 years of age.  According to her, the parties had a

commonlaw relationship from 1987 to the date of marriage.  By my

calculations she would have been 18 or 19 years of age at that

time.  This commencement date of the commonlaw relationship is

denied by the husband.  In any event, the marriage was of short

duration.  There are no children of the marriage.

5 The petitioner's relief is sought pursuant to Rule 27(24) and

Rule 60A (11) of the Rules of Court.  Counsel for the petitioner

conducted an examination for discovery of the respondent on May 29,

1995.  At that examination, on the advice of counsel, the

respondent refused to answer questions concerning the issues

previously set out in these reasons.

6 With respect to item (e), these matters relate to matters in

the property and financial statement of the respondent.  I am of

the opinion that these are proper questions under Rule 60A (11),

given that the petitioner has a right to cross examine on these

matters as they relate explicitly to material contained in the

property and financial statement.  With respect to the other

questions, other than the matters relating to physical violence

which I will deal with later in these reasons, I gather that the

respondents accuracy in disclosing his income and expenses is in

question given his previous disclosure of income as set out in his

property and financial statement and his income tax return.
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7 I have reviewed the property and financial statement of the

respondent in the court file, such statement being sworn the 12th

day of August, 1994.  That statement deposes to the respondent

earning $2,000 per month and having expenses of $1,520.40.  I also

note in the file a copy of the respondent's 1993 income tax return.

That return indicates the respondent's 1993 taxable income to be

$6,696.30.  During submissions, Mr. Bradshaw, counsel for the

petitioner, gave his reasoning for pressing the questions objected

to at the discovery.  He stated this was due to the apparent

discrepancy between the expressed income of $2,000 and the expenses

of $1,520.40 disclosed in the property and financial statement.

This apparently, he says, is contradicted by the declared taxable

income of $600 per month.  I assume this $600 per month is a

rounded up figure from the $6,696.30 annual income that is shown in

the 1993 income tax return.

8 Although the property and financial statement of the

respondent refers to the three most recent income tax returns being

attached, the property and financial statement in the file had no

tax returns attached; the 1993 copy of the respondent's tax return

being the only return I could locate in the file.  I will assume

for these reasons that the discrepancy referred to by Mr. Bradshaw

is a discrepancy between the 1993 disclosed income and the income

disclosed in the property and financial statement.  Given these

discrepancies in the respondent's own documents, I am of the view

that the questions are relative and probative.  The spending
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habits, purchases and dispositions in the nature of trade are all

indicia of income.  A person's spending pattern can give rise to an

objective basis for determining the income of a person.

9 In this case, conflicting evidence is put forward by the

respondent as to his income.  Cross examination of the respondent

is important to the petitioner to assist him in ascertaining which

statement of income is more likely to be true or, alternatively,

may be sufficient to seriously raise a question as to the accuracy

of either assertion, and permit the court to deem a certain level

of income to the respondent.  While it is trite law that an

examination for discovery is not to be used as a fishing

expedition, it is also true that there is no prohibition against

fishing.  The only issue is where you can drop your hook.  An

examination for discovery is in the nature of a cross examination

and the scope extends to any matter relating to matter in question.

10 In divorce proceedings, the party is permitted as a right

under Rule 60A (11) to cross examination on a property and

financial statement.  Given that it is cross examination, a party

is not restricted to canvassing income and expenses in the manner

set out in the property and financial statement.  The examiner can

and has the right to seek his answers through roundabout means.  He

has the right to ask for particulars of what, when, and how.  The

answers to these questions will allow the examiner to follow up the

accuracy of the information provided in the answers.
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11 With respect to the specific questions related to the

respondent's cocaine acquisitions, I am not convinced that any

probative value is outweighed by any possible prejudice.  There is

no expense shown in the property and financial statement for this

particular expense.  I understand the respondent has said at his

discovery that he is given cocaine and that he does not purchase

it.  But if the petitioner is able to prove the respondent

purchases same, and in what quantities and with what regularity,

then this pattern of purchasing may assist the court in determining

the income of the respondent if the court is not persuaded that the

income disclosed by the respondent is accurate.  This I find to be

relevant, given the petitioner's claim for interim permanent

maintenance.  Any order for permanent maintenance will take into

account the ability of the respondent to pay.

12 The matter of the order sought regarding the questions

concerning domestic violence in the relationship from 1986 onwards

is not as straightforward.  As discussed earlier in the facts, the

petitioner alleges she and the respondent lived in a commonlaw

relationship from approximately 1987 to the date of marriage, being

February 8, 1992.  The parties separated on July 11, 1993.

13 The grounds for divorce contained in the petition for divorce

are admitted by the respondent in its answer and counter petition.

These grounds are as follows: 

Since the celebration of the marriage, the
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respondent has treated the petitioner with
physical and mental cruelty of such a kind as
to render intolerable the continued
cohabitation of the spouses, which conduct
include verbal and physical assaults.

14 Pursuant to paragraph 27 of the petition, which allegation is

denied in the answer and counter petition, the petitioner claims

she has been put to an economic disadvantage and has suffered

economic hardship and is unable to become self-sufficient as a

result of the marriage breakdown.  The petitioner obviously wants

to question the respondent with respect to the admitted physical

and mental cruelty, given the admission of the abuse but the denial

of the alleged resulting injury.  In my mind such questions are

germane and relevant in light of the pleadings.  They relate to a

matter in dispute between the parties.  I would however note that

the order sought seeks to ask questions relating to domestic

violence in the relationship from 1986 onwards.

15 This is a divorce proceeding, not a suit for damages arising

out of an alleged assault.  The pleadings govern the relevancy of

evidence.  The petitioner's pleadings restrict the allegations of

assault to the time commencing with the celebration of the

marriage, being February 8, 1992.  In my opinion, the petitioner

has chosen by its pleadings to exclude any reference to assaults

that may have occurred prior to the time alleged in the petition.

Therefore, I would grant the orders sought in the notice of motion
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filed June 12, 1995, with the necessary change to item 1(f) to the

extent that the time period therein will be restricted to February

8, 1992 onwards.

16 In argument dealing with the law to be applied to this matter

of the domestic assaults, considered submissions were made by

counsel for the parties as to whether or not this evidence and the

conduct of the parties should properly be before the court, given

the decision of our Court of Appeal in Ford v Ford 5 R.F.L. (3d)

82.  In that case the court said at pg. 87:

The law is reasonably settled that the conduct
of the parties during the marriage is
irrelevant and should not be considered in the
determination and division of family assets:
Murchie v Murchie (1984) 53 B.C.L.R. 157, 39
R.F.L. (2d) 385 C.A., and Tratch v Tratch
(1981) 30 B.C.L.R. 98 (S.C.).

17 Further at pg. 88, the court said:

In order to be fair, dispassionate and
impartial when making the reapportionment, the
judge must be free from undue and improper
influence, such as, in this case, evidence of
irresponsible, drunken and abusive conduct on
the part of the husband.  Such influences and
considerations, generally speaking, ought to
be excluded when considering the determination
and judicial reapportionment of family assets.

In the next paragraph the court said:
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I am of the opinion that for the most part the
paragraphs of the statement of defence and
counterclaim are irrelevant to the matter of
determination of and reapportionment of family
assets and that those references which might
be relevant are not sufficiently significant
to save the whole.

18 It is to be noted, however, that in the Ford decision, the

court was specifically dealing with s. 51(a) of the Family

Relations Act and the judicial application of that section to

judicial reapportionment of family assets on the fundamental basis

of fairness.  Counsel for the petitioner states succinctly that he

is not seeking to examine the respondent with respect to the

particulars of the admitted violence and what effects the violence

should have on a reapportionment of any family assets.  Rather, he

is seeking to obtain evidence which will prove that the violence

complained of and admitted has resulted in an economic

disadvantage, being either an inability to become self-sufficient

or a delayed attainment of that goal by the petitioner.  The

admitted physical abuse is not particularized in the petition.

19 Theoretically, the abuse could be minimal or major but the

result of the admitted physical abuse is denied.  Surely the

severity, regularity and duration of admitted violence is relevant

to the court in ascertaining whether or not the claim of the

petitioner as set out in paragraph 27 should succeed.  Counsel for

the petitioner referred me to the decision in Martin v Martin 50
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R.F.L. (3d) 76, a decision of the Saskatchewan Court of Appeal.

That case also dealt with a marriage of short duration, being

approximately 27 months.  At pg. 81 of that decision, the court

said:

There was evidence supporting the finding of
the marriage's abusive nature and its impact
on Mrs. Martin's condition which is a relevant
factor to be considered under s. 15(5) of the
Divorce Act, R.S.C. 1985, c.3 (2nd Supp.).  In
making this statement, the trial judge was not
considering Mr. Martin's conduct which she
would not be permitted to do, but rather she
was looking at the economic consequence of
that conduct on Mrs. Martin.

20 I do not find this statement of the law to be inconsistent

with the decision of Ford v Ford because in Ford, the court was

concerned solely with fault and reapportionment of family assets,

while in Martin, the matter under consideration by the Court was

the economic consequences of abusive conduct on a spouse.  In my

view the issue in Martin v Martin is exactly the issue which is

identified in the petitioner's pleadings and which will be

addressed at the trial of this matter, and although not binding on

me, the Martin decision is entitled to considerable weight, where

the considerations of that case are not inconsistent with any

decision of our court.  As a result the application of the

petitioner is granted.  Do the parties wish to speak to costs?

(SUBMISSIONS  RE: COSTS)
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THE COURT: Generally, there was more than divided success.  I

am of the view that costs should be in any event of the cause to

the petitioner, but given the success the costs will be at 70

percent of costs otherwise recoverable.

"Master Chamberlist"    
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